PACIFIC-GULF MARINE, INC

PURCHASE ORDER GENERAL & WORK ORDER CONDITIONS

As used in the following clauses,  “Buyer” shall mean Pacific-Gulf Marine, Inc., and “Seller” shall mean the person, firm or corporation to whom this purchase order is issued, whether a manufacturer, supplier, or general, special or independent contractor. 

CONDITIONS.   The following General Conditions are always applicable, and the following Work Order Conditions are also applicable when this Order provides for performance of any work. 

GENERAL CAUTION.   Flammable liquids and gasses may be present in equipment and work areas involved in performance of this Order.  Seller must take extreme care in such performance, and accept the entire risk to Seller and Seller’s employees and property in connection herewith, subject to the following

GENERAL CONDITIONS

1.  Contract.  This Order, when accepted by Seller either in writing or by shipment of any article or other commencement of performance hereunder, constitutes the entire contract between Seller and Buyer concerning its subject matter and neither any contrary or additional conditions then specified by Seller nor any subsequent amendment or supplement shall have any effect without Buyer’s written approval.  Buyer has the right to cancel this Order, if articles are not shipped as promised by Seller or by date required by Buyer.  Time is of the essence in fulfilling this contract.

2. Quality Inspection.  The Seller warrants that all articles, materials and work furnished shall be of good quality and free from any defects, and shall at all times be subject to Buyer inspection.  Neither Buyer’s inspection or failure to inspect shall relieve Seller from this warranty or any obligations hereunder.  If, in Buyer’s opinion, any article, material or work fails to conform to specifications or is otherwise defective, Seller shall promptly replace same at Seller’s expense.  No acceptance, partial payment or full payments by Buyer shall constitute a waiver of the foregoing; and nothing herein shall exclude or limit any warranties implied by law. 

3.  Taxes.  Unless otherwise provided herein or by law, the Seller agrees to pay all taxes which may become due as a result of work performed in completing this Order.  Seller further assumes the liability for payment of federal and state payroll taxes and for contributions of unemployment insurance, old age pensions, annuities, retirement, union dues, and other benefits imposed or assessed under any provisions of any law and measured by wages, salaries or other remuneration paid or payable by Seller to its employees engaged in the performance of this Order or in any operations incidental thereto, and agrees to assume the liability of each contractor should the  subcontractor breach these obligations with respect to its employees.  Seller further agrees that it and all subcontractors will enter into any agreement prescribed by any federal or state governmental body to effectuate the purposes hereof and will comply with all regulations accepting assumption of liability for such taxes and contributions.  Contractor will indemnify and hold Buyer harmless against all claims, taxes, penalties, interest and costs which may be made or assessed against Buyer under any law, rule or regulation with respect to employees of the Seller or its subcontractors.

4.  Compliance.  In performance hereunder and every activity connected therewith.  Seller specifically agrees to adequately protect all work and Buyer’s property, and to take steps to protect all persons and the Buyer and its property from death, injury or damage arising out of Seller’s work and to provide or maintain all passageways, guard fences, lights, and other facilities required to maintain safe working conditions required by any governmental authorities.  Without limiting the foregoing, Seller warrants that all articles and materials furnished were and shall be produced in compliance with the Fair Labor Standards Act of 1938 as amended. 

5.  Infringement.  Seller shall indemnify and defend Buyer against all claims, suits, liability and expense on account of alleged infringement of any patent, copyright or trademark, resulting from or arising in connection with the manufacture, sale, normal use, display, sale or other normal disposition of any article or material furnished hereunder.  Buyer may participate in the defense of any such claim or suit without relieving Seller of any obligation hereunder.

6.  Assignment.  Neither this Order nor any claim against Buyer arising directly or indirectly out of or in connection with this Order shall be assignable by Seller or by operation of law nor shall Seller subcontract any obligations hereunder, without Buyer’s prior written consent.

7.  Default.  If Seller or any subcontractor breaches any provision hereof, or becomes insolvent, enters bankruptcy, receivership or other like proceeding (voluntarily or involuntarily), or makes an assignment for the benefit of creditors, Buyer shall have the right, in addition to any other rights it may have hereunder or by law, to terminate this Order by giving Seller written notice; whereupon (a) Buyer shall be relieved of all further obligations hereunder, except to pay the reasonable value of Seller’s prior performance, but not more than the contract price and (b) Buyer may, at its option, complete performance of the work, in which even; (1) title to any product(s) of Seller’s work, whether completed or partially completed, as well as all materials prepared, procured or set aside by Seller for use in the work, shall vest in Buyer at Buyer’s option upon giving written notice to Seller, and Buyer may enter Seller’s premises and remove the same therefrom, and (2) Seller shall be liable to Buyer for all cost incurred by Buyer in completing such performance, in excess of the contract price (whether or not Buyer exercises its option in clause 1).  Time is of the essence hereof, and Buyer’s right to required strict performance by Seller shall not be affected by any previous waiver, forbearance or course of dealing.  Should Seller claim that Buyer has defaulted in payment of the purchase price or any installments or partial payments, Seller does not have the right to enter Buyer’s premises and remove any product(s) without the prior written approval of the Buyer.  Furthermore, no partial payment made by Buyer shall be construed or deemed to be an acceptance of any work performed or an implied ratification of any future work.

8.  Withholding.  Buyer shall have the right to withhold, without liability for interest because of such withholding, any money ever payable by it hereunder and apply the same to payment of any obligation of Seller to Buyer or to any other parties arising in any way out of this Order or its performance.  Seller specifically authorizes Buyer to deduct from any amount payable to Seller, whether or not arising out of this purchase order, all amounts which may be payable by Seller to Buyer and also all amounts for which Buyer may become liable to other parties by reason of Seller’s acts in performing or failing to perform this Order.

9.  Excuses.  Either Seller or Buyer shall be excused from performance of the obligations hereunder when and to the extent that such performance is delayed or prevented (and, in Buyer’s case, its need for the articles, materials or work is reduced or eliminated) by any circumstance reasonably beyond control, or by fire, explosion, strike or other labor dispute, or any act or omission of any governmental authority.

10.  Risk Allocation.  Seller agrees that it shall bear the risk of any loss, destruction, injury or damage to the object of work to be performed hereunder until such time as Buyer has, in writing 

unconditionally accepted Seller’s work and all of the components of that work.

11.  Reliance on Inspection.  Seller acknowledges that all obligations undertaken under this contract are based upon independent investigations and inspections performed by Seller, and Seller understands the nature of the work to be performed and the obligations which are undertaken.

12.  Surety Bond.  Upon written demand from Buyer, Seller shall obtain a surety or performance bond in a principal amount satisfactory to Buyer for the performance of any and all work under this Order. 

13.  Conflicts and Severability.  In the event of a conflict between any provisions of this Order or any written attachment furnished by Buyer and any provisions of any written attachment presently or subsequently furnished by Seller, it is understood and agreed that the provisions of this contract and those of all attachments furnished by Buyer shall be controlling.  Furthermore, should any section or sections, terms or clauses of this Order be deemed inapplicable or contrary to public policy or otherwise unenforceable, it will not affect the other clauses of this contract and their meaning is to be given full effect and consequence upon Seller and Buyer.

WORK ORDER CONDITIONS

14.  Performance.  Seller shall perform all work diligently, carefully and in good and workmanlike manner, shall furnish all labor, supervision, machinery, equipment, materials and necessary supplies, unless otherwise stated by Buyer; shall obtain and maintain all building and other permits and licenses required by public authorities in connection with performance of the work; and, if permitted to subcontract, shall be fully responsible for all work performed by subcontractors.  Seller shall conduct all operations in Seller’s own name and as an independent contractor, and not in the name of, or as agent for Buyer. 

15.  Liability – Indemnity.  Seller shall be solely responsible for all materials, equipment and work until the project is completed to Buyer’s satisfaction, excepting only loss or damage of work in progress and materials on the premises and intended for incorporation in the work, resulting from any peril which would be covered by a standard fire and extended coverage insurance policy (including vandalism and malicious mischief).  Subject thereto, Seller shall indemnify Buyer against all loss or damage arising out of the negligence of Seller or any subcontractor and not within Seller’s indemnity in the next-following sentence.  Seller shall indemnify and defend Buyer and its employees and agents against all claims, suits, liability and expense on account of injury or death of persons (including employees of Buyer or Seller, and subcontractors and their employees) or damage of property arising out of, or in connection with performance of this Order, and not caused by Buyer’s negligence without any contributory or comparative negligence or fault of Seller or its subcontractors.  Buyer may participate in the defense of any such claim or suit without relieving Seller of any obligation hereunder.

16.  Insurance.  In considerations of this order, seller shall maintain at all times the following insurance, with insurors satisfactory to buyer and limits not less than specified;(a) Workers Compensation Insurance complying with any statutory requirements and Employer’s Liability Insurance with a limit of $100,000 per occurrence; (b) Comprehensive Automobile Liability Insurance with limits of $100,000 per person $300,000 per accident for Bodily Injury and $50,000 per occurrence for Property Damage; (c) Comprehensive General Liability Insurance with a limit of $1,000,000 Combined Single Limit per occurrence for both Premises & Operations and Products & Completed Operations; (d) USL&H Endorsement as well as a Maritime Endorsement for employers liability providing minimum limits of $500,000 per occurrence and $500,000 in the aggregate if any work or services are to be performed aboard the vessel(s). (e) Any such other insurance as buyer may require.

     Whenever requested, seller shall furnish evidence satisfactory to buyer that such insurances are in effect by providing a Certificate of Insurance.

17.  Use of Premises.  Seller shall perform all work in such manner as to cause minimum interference with the operations of Buyer and of other parties on the premises.  Seller shall take, and cause Seller’s and every subcontractor’s employees, agents, licenses and permittees to take, all necessary precautions (including those required by Buyer’s safety regulations) to protect the premises and all persons and property thereon from damage or injury.  Upon completion of the work, Seller shall leave the premises clean and free of all equipment, waste materials and rubbish.  Seller will inspect all premises involved in the work performed in this Order, before the work begins.

18.  Bills and Liens.  Seller shall pay promptly all indebtedness for labor, materials and equipment used in performance of the work.  Seller shall not be entitled to receive final payment from Buyer until Seller furnishes evidence satisfactory to Buyer of full payment of such indebtedness.  Seller shall not permit any lien or charge to attach to the work or the premises, but if any does so attach, Seller shall promptly procure its release, and indemnify Buyer against all damage and expense incident thereto.  The terms of the Public Vessels Act (46 U.S.C. § 741) apply to exempt vessels and cargos from seizure or arrest.  Further, Seller agrees to forego any rights under writ of foreign attachment to arrest or seize any vessels operated or owned by Buyer for debts under this Order in consideration of this Order and any future Orders.

19.  Changes.  Seller shall make no change in the work or perform any additional work without Buyer’s specific written approval.  Buyer may order changes in the work or require additional work at any time, and Seller shall comply therewith; but the price hereunder shall be increased by any amount equal to increase (if any) in Seller’s cost of labor and materials.
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